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BOARD OF ZONING APPEALS

September 7, 2005, 1:00 pm

[Present:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

Called to Order:  1:00 p.m.

CHAIRMAN BROWN:  I’d like to call the September meeting of the Board of Zoning Appeals to order.  Got a rather small audience today.  Think we can get through this rather quickly.  At the outset I’d like to ask Mr. Farrar from the County Attorney’s office to make some opening remarks regarding procedures before the Board if you would.  

MR FARRAR:  Thank you, Mr. Chairman.  Good afternoon.  I’m Brad Farrar from the Richland County Attorney’s office.  As the Chairman said we do have a pretty small agenda today and I’ll just briefly go over the procedure and take any questions that you may have.  The Board of Zoning Appeals is what they call a quasi-court.  It’s not a court of law but it’s similar in terms of how it functions and hears cases.  The Board will hear evidence and take testimony and then it’ll issue decisions.  Sometimes with a court of law you have to wait awhile to get your decision.  You’ll actually have a decision in these cases, special exceptions and variances, here this afternoon.  The order of presentation, the applicant has up to 15 minutes to present his or her case.  You don’t have to take that time.  You can do it much shorter if you want to but you have that amount of time.  The opposition has three minutes each and with a small crowd like this you certainly could take that time.  And then the applicant comes back for up to five minutes of rebuttal.  So if you notice the order of presentation, it’s applicant, opposition and then applicant at the end.  Why is that?  Again, it comes back to the quasi-court nature.  The applicant has the burden of proving why he or she should get the variance or special exception.  Simply that’s the nature of the process.  You can really do anything that’s appropriate to your case.  You can have a video presentation; you could present handouts, etc. and that’s certainly fine.  The Board will take last minute submissions.  If you haven’t already provided material that’s in the agenda package you can do so at the call of your case.  The effect of a Board’s decision, you would have what I call a conditional decision today.  And what’s the condition?  Well, under the Board’s rules you have up to – I’m sorry - you have, a decision that’s not final until the minutes from which that case has been heard have been approved.  So, for example, the September minutes would most likely be ready at the October meeting which would be the first Wednesday in October.  Once those minutes have been approved the September cases are final decisions.  And the reason that’s important to remember is that if you take an action in reliance upon the decision before the minutes have been approved you could have the case revisited or reconsidered.  That maybe something you financially want to factor into what you’re doing.  Usually you have a pretty good idea if the case is going to be reconsidered or appealed based upon the opposition, the intensity of that opposition and the – how your case went before the Board.  If nobody’s opposing it, pretty good chance you’re not going to have a reconsideration.  But I do want you to be aware of that because that is – does not make a decision final until the minutes have been approved.  Now after the minutes have been approved you have a final decision of the Board.  However, that decision may still be appealed under state law, under Title 6 in circuit court.  And it’s simply a matter of if you dislike a decision of the Board and you think that as a matter of law the Board got it wrong then you can appeal that to the circuit court.  You don’t have an indefinite period of time.  You’ve got 30 days from the date the Board’s decision is mailed to file that appeal.  So once the minutes have been approved; once the appeal period has run you absolutely have a final decision of the Board.  Those are the two things to keep in mind.  Any questions about that?  I think those are the two most important things that I’ll hit on, the reconsideration and the appeal process.  Okay, very good.  A few housekeeping items.  If you do have a cell phone or pager if you could turn that to off or vibrate so we don’t pick it up on the sound system we would appreciate that.  Sometimes I get a question you know, “Gee can I you know get up and leave if I need to?”  This is – absolutely.  This is an open public session of county government at work here.  You can step out the side as you need.  Just ask that you do it quietly.  Again, we only have four cases so it’s probably going to move fairly quickly today.  I will say if anybody’s here for the first case, 3624 Hoyt Street, the applicant’s Vicky Murray, that case has been deferred.  It will appear on a later agenda of the Board.  The other cases are still a go it looks like.  The effect of a tie vote, the Board of Zoning Appeals consists of seven members.  We have five here today so that is a quorum, enough to conduct business.  If you would like to wait for a full panel you certainly can make that request of the Board when your case is called.  But it’s enough to conduct business.  Now in the event of a tie vote which is not likely since we do have an odd number, but if you had a tie vote I will explain more about this as it comes up but essentially if the case persists in being a tie throughout the deliberation process it will be carried over to the next agenda of the Board for rehearing at that time.  A little bit different than your standard parliamentary procedure where a decision or a case fails for lack of a majority.  But as I mentioned it is somewhat unique.  Let’s see.  In a moment I will swear everyone in as a group.  I will take an oath.  Keep in mind your testimony is under oath and it will be recorded in the event you need a transcript for any appeal process you might want to go through.  Okay.  Finally the only time, well the only times the Board will not be seated where they are at present would be if they take a recess which probably isn’t likely since it’s a short agenda, or if they go into executive session which is a possibility.  In South Carolina all boards, commissions, etc. of a governing body can go into executive session to discuss legal, contractual, employment, those types of issues that are privileged under the Freedom of Information Act.  The only real possibility of an executive session would be, in this setting, would be a legal matter, if they wanted to discuss something with me or Staff.  They can’t go into executive session and take a straw poll or say you know, “Gee, how are you leaning?” that type of thing.  Discuss the legal issue just as if you’re talking with your attorney in private then they’ll come back out in open session and continue with the case.  Again, don’t always have those.  Sometimes we’ll have one, maybe two a meeting but a lot of times we don’t have any.  Okay.  Are there any questions on anything I’ve covered?  I believe that’s the highlights before we start with the cases.  Okay, very good.  If you’re going to speak to a case whether you have signed up or not, you need to be on the sign-up sheet for that case so we can have the record of it and get in touch with you if we need to.  If you haven’t signed up but you still want to speak to a case if you would at this time please stand and raise your right hand.  I will swear you in as a group.  Okay.  Do you swear and affirm the testimony you shall give shall be the truth, the whole truth and nothing but the truth so help you God?  

AUDIENCE:  I do.

MR. FARRAR:  Please be seated.  If we had anything other than yes or I do or you bet, please let me know.  Otherwise we’ll consider the group sworn.  I’ll turn it back over to the Chairman at this time.  Thank you.

CHAIRMAN BROWN:  Thank you, Mr. Farrar.  Is there anyone who has not signed up that wishes to speak?  Okay.  Mr. Price, first case.

MR. TOLBERT:  Mr. Chairman, I would like to go into executive session for some clarification, please.  

CHAIRMAN BROWN:  Alright.  Is there a motion to go into executive session?

MR. BRANHAM:  So moved.

CHAIRMAN BROWN:  Second?

MR. PERKINS:  Second.

CHAIRMAN BROWN:  All in favor?  

[Approved:  Branham, Dorsey, Brown, Tolbert, Perkins; Absent for vote:  Branch; Absent:  Young]

CHAIRMAN BROWN:  Give us just a few minutes if you would please.  

[Executive Session]
CHAIRMAN BROWN:  Motion to go back into open session?

MR. TOLBERT:  So moved.


CHAIRMAN BROWN:  Second?

MR. BRANHAM:  Second.

CHAIRMAN BROWN:  All in favor?  

[Approved:  Branham, Dorsey, Brown, Tolbert, Perkins; Absent for vote:  Branch; Absent:  Young]

CHAIRMAN BROWN:  Alright.  Mr. Price, first case, please.  

CASE 05-91 V:

MR. PRICE:  Alright.  The first item is case 05-91 variance.  The applicant is Joe Bales.  The address is 1501 Crossing Creek Road.  The applicant is requesting a variance to encroach into the side yard setback on property zoned rural.  The parcel is a 1.07 acre tract which is currently being used as a residential use.  The subject property has an existing residential structure on the property.  The applicant proposes to construct an accessory structure that will encroach into the required 20’ side yard setback by 15’.  The surrounding areas are all zoned rural and most of them are undeveloped or just have an accessory structure on it.  

CHAIRMAN BROWN:  Alright.  Mr. Bales, would you come to the podium, please, sir and tell the Board what it is that you want to do?  

TESTIMONY OF JOW BALES:
MR. BALES:  Good afternoon.  I’m Joe Bales.  My wife and I own a piece of property out on Crossing Creek Road which is an Eastover address.  The bulk of the property is taken up with the residence that’s listed as item number one on the drawing that I submitted.  We’re proposing to build a building, item number two for a garage and storage.  Like most Americans we have a lot of stuff and we need to put it inside.  I’m a contractor and my brother owns the property around me, Jimmy C. Bales.  And he has no problem, in fact, I think he signed a notice that we have included in the request for the variance.  And my building would not meet the present requirements as far as the access road is concerned.  I’m not sure who owns the access road, me or Jimmy, but it wouldn’t be 20’ from the access road.  Now I didn’t want to move it closer to my home because there are two large oak trees there that are a lot of help during the hot summer months and I didn’t want to infringe on them and if I moved it back further then I would have a lot more filling in to do because the lot falls off somewhat.  I think it’s a pretty simple request and I don’t know of any opposition to it.  

CHAIRMAN BROWN:  Mr. Bales, one of the requirements for the approval of a variance is that the applicant has to articulate a hardship that would occur if the variance is not granted.  And that hardship can’t be financial nor can it be one of the applicant’s own making.  What would you say to the Board you feel the hardship is that would –

MR. BALES:  Why I’d say it’d be a –

CHAIRMAN BROWN:  - [inaudible] this variance?

MR. BALES  -- tremendous hardship if we cut those trees.  It would take away from the beauty of the property and it would also increase your heat and air conditioning bill in the summertime.  And I just think that it’s a pretty nice looking setting the way it is and I didn’t want to infringe on that.

CHAIRMAN BROWN:  Uh-huh (affirmative).  Any other questions for Mr. Bales?  Alright, sir.  Thank you.  There’s no one signed up in opposition.  The Board will entertain discussion.  Not hearing any discussion the Board will entertain a motion.  

MR. FARRAR:  Mr. Chairman, I just want to note for the Record because we are going under the new Code.  If you look at 26-57 for variances, it does not appear that the language pertaining to hardship is in the new criteria.  The standard of review is on page 82 of the Code and does not appear again that that language “hardship” is used.  

CHAIRMAN BROWN:  Okay.

MR. FARRAR:  Just for y’all’s information.  

MR. BRABHAM:  In view of that, Mr. Chairman, I’d like to make a motion that variance 05-91 be approved.

MR. CHAIRMAN:  Is there a second?  

MS. DORSEY:  Second.  

CHAIRMAN BROWN:  It’s been moved and seconded that variance 05-91 be approved.  All in favor signify by raising their hand.  Opposed?  One opposed.  Mr. Tolbert.  

[Approved:  Branch, Branham, Dorsey, Brown, Perkins; Opposed: Tolbert; Absent:  Young]

CHAIRMAN BROWN:  Mr. Bales you have your variance.  Mr. Price will be in touch with you.  Next case, Mr. Price.

CASE 05-92 V:

MR. PRICE:  The next item is case 05-92 variance.  The applicant is requesting the Board of Zoning Appeals to grant a variance to encroach into the required side yard setback in an RU zoned district.  The applicant is Franklin Clark.  The location is 1549 Wonder Drive.  Once again the property’s zoned rural.  The parcel is a .45 acre tract and it’s used residentially.  The subject property has an existing residential structure that encroaches into the required 20’ setback by 16.5’.  The parcel is – I mean, if I’m correct, the structure is nonconforming; you know, built before zoning and also the lot is also nonconforming.  

MS. DORSEY:  Isn’t it true that a lot of the lots in the area –

MR. PRICE:  Yeah.

MS. DORSEY:  - are nonconforming?

MR. PRICE:  Once again you know we’ve dealt with this before.  This is out at Lake Murray where you have a lot of rural zoned property but clearly this lot is nonconforming either by lot area or by lot frontage.  

CHAIRMAN BROWN:  I think this is in Richard Franklin Estates.  I don’t believe there’s a single lot in Richard Franklin Estates that is conforming.

MR. PRICE:  You’re correct, Mr. Brown.  From looking at the text maps and the parcels around there, most of the parcels there are nonconforming.  So as I stated, the applicant is requesting a zoning, a variance to encroach into the 20’ setback 16.5’.  

MS. DORSEY:  Does this letter - well I guess the applicant stated is this the only other property that would be impacted is the person who wrote this letter?

MR. PRICE:  According to the applicant, the letter came from the adjacent parcel as you can see on your picture.  And that would be the only one that would be impacted by this.  

CHAIRMAN BROWN:  The applicant is Mr. Clark.  Mr. Clark, if you’d come to the podium and tell the Board what it is you want to do.  I need to make it a matter of Record, I think, that I am personally acquainted with Mr. Clark, as well as his father, and - but I would not allow my acquaintance with them to influence my vote in any way.  Alright, sir.

TESTIMONY OF FRANKLIN CLARK:
MR. CLARK:  Alright.  Well I think it’ll be easier for me to go over to the picture and kind of show you what I’m going to do if that’s okay?

CHAIRMAN BROWN:  Well, if we can get a microphone so that we can be sure we can - 

MR. CLARK:  I think I can speak loud enough.

CHAIRMAN BROWN:  Okay.

MR. CLARK:  I’m kind of loud anyway.  But really I’m on a nonconforming lot in a nonconforming neighborhood and I’m not going to get any closer than what I already am.  That’ll work.  Can y’all hear me?  Everybody hear?  What I’m going to do is come off of this window and come out this way.  And this right here is 3.5’ off the property line.  It’s going to be the same distance when I get out of here, 3.5’feet off the line.  So I’m not going to get any closer than the house is already at at this point in time.  And this is the side that I’m going on and that’s the letter from the neighbor that says it’s fine with her that I do it as long as y’all agree with it.  But that’s really, you know, I’m just in a nonconforming neighborhood, nonconforming lot, nonconforming house.  I don’t think there’s really anything else than that.  That’s the hardship that’s - I’m nonconforming all the way around

MS. DORSEY:  What size addition?

MR. CLARK:  It’s going to be a three-car garage.  I don’t know the exact measurements.  I don’t have that in my hands.  I think Geo’s got it on the computer there in that picture.  Right there.  There it is.  [inaudible]  But it’s a three-car, three-car garage with two rooms over it is what it’s going to be.  I have two children and if anybody comes to spend the night they have to sleep on the floor or fold out sofa, so that’s not good, is it?

MR. PRICE:  I’d like to point out that I think we’re all learning this Code as we go.  And there’s a section in the Code under Nonconforming – I’m sorry.  Just waive that out.  I apologize.

CHAIRMAN BROWN:  Did you change your mind, Mr. Price?

MR. PRICE:  Well there was another word in there that I didn’t see that just really makes this irrelevant.

CHAIRMAN BROWN:  Alright.  Questions for Mr. Clark?

MR. BRANHAM:  I do have one, Mr. Chairman if I may ask.  Which way will the water shed off of the building?

MR. CLARK:  It’s going - I’m going to shed it off the same way as the other piece to make it architecturally the same.  It’ll shed towards the neighbor’s, towards that fence line on the right and shed towards the, you know, the other way.  The pitch of the roof will be like this on it.  But we are in the waterproofing business so I’m going to tie all my gutters in and drains because I got, I have water problems in the house that’s existing now in the basement.  Water runs into it and stuff so plan on catching all that water and moving it around and taking care of it.

MR. BRANHAM:  Okay.  

CHAIRMAN BROWN:  Any other questions for the applicant?  Alright, sir.  Thank you.

MR. CLARK:  Thank you.

CHAIRMAN BROWN:  Discussion by Members of the Board?  Hearing no discussion the Chair will entertain a motion.  

MR. BRANHAM:  Mr. Chairman, I guess nobody else is going to make it so I’ll make this one too.  I’d like to make a motion that variance number 05-93 [sic] be approved as stated.

CHAIRMAN BROWN:  Is there a second?

MS. DORSEY:  Second.

CHAIRMAN BROWN:  It’s been moved and second –

MS. DORSEY:  I’m sorry.  Is that 92 or 93?  I’m sorry.

MR. TOLBERT:  Ninety-two.

MS. DORSEY:  Okay.  Did you say 92?

MR. BRANHAM:  Whatever I said was what I –

MS. DORSEY:  Okay.  Okay.  I’m sorry.  I second.

CHAIRMAN BROWN:  Thank you.  It’s been moved and seconded that case 05-92 V be approved.  All those in favor signify by raising their hand.  None opposed.  

[Approved:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

CHIARMAN BROWN:  Clark you have your variance.  Mr. Price will be in touch with you.  Next case, Mr. Price.  

CASE 05-93 V:
MR. PRICE:  The next item is case 05-93 variance.  The applicant is Eugene Resch.  The location of 1140 Northpoint Boulevard.  The existing zoning is M-1.  This is a 21.2 acre tract that being used for industrial use.  The applicant is requesting the Board to grant a variance to exceed the maximum number of allowed parking spaces for an industrial use in an M-1 zoned district.  The applicant proposes to construct 191 parking spaces.  He’s only allowed to have 89 so that would be an excess of 102 parking spaces.  This is all part of the new Code.  If you remember from our – the zoning ordinance we formerly used the – you had a lot of variances to decrease the number of parking spaces.  This one, you have a minimum and a maximum under this Code and this is one of the first ones of many I think we’ll see that want to exceed. 

CHAIRMAN BROWN:  Alright.  Mr. Resch.  Would you state your name, sir and tell the Board what it is you want to do and why, please?

TESTIMONY OF EUGENE RESCH:

MR. RESCH:  Good afternoon.  My name is Eugene Resch.  I’m a civil engineer with Carlisle Associates here representing Modine Manufacturing.  Modine Manufacturing is located at 1140 Northpoint Boulevard.  The address is in Blythewood.  Modine Manufacturing currently has 189 employees on three shifts.  They’re a 24-hour operation and the type of work that’s done there requires machines to continue to operate for efficiency.  And so that requires overlapping shifts.  At this point the way the zoning ordinance reads as I understand it is it’s the maximum number of parking spaces is the number of employees on a single shift as it reads.  So Modine has 89 employees on their first shift and 66 on their second.  The way their parking lot is configured they have a small parking lot in the front with handicap parking and visitor parking which is about 14 spaces and then they have 134 spaces for the employees.  At shift overlap there are basically 155 cars – the possibility of 155 cars on the site.  So they’re about 39 parking spaces short.  So in anticipation – they’re proposing to add 61 and that’s in anticipation of future growth and so they won’t have to expand again next year and request another variance.  The area of the parking lot expansion has already been graded.  It was graded in 1996 when the plant was originally built so it’s essentially just putting asphalt down where the parking lot has already been graded and presently employees are having to park on that grass and so that’s the reason for the variance.  

CHAIRMAN BROWN:  Well I’m going to say this is the first case in - 

MR. RESCH:  First case I’ve done too.  [Laughter]

CHAIRMAN BROWN:  In something like 15 years that I remember somebody wanted more parking rather than less parking.  I understand the new ordinance.  What’s the purpose for that, Mr. Price?  Is it to cut down on impervious surface and storm water runoff or what?

MR. PRICE:  Yes.  

MR. CHAIRMAN:  Okay.

MS. PERKINS:  When you built the – did you build the plant?  

MR. RESCH:  Yes.  We did the design for the first plant, yes.  I mean, the original plant.  

MS. PERKINS:  What was your foresight on employees, the number of employees?

MR. RESCH:  We had that parking laid out where essentially putting in the parking that was originally drawn on the original plan for the plant.  It just was not built at that time due to gear up.

MS. DORSEY:  So under the old Code they would have been allowed this parking?

MR. RESCH:  Well in fact –

MS. DORSEY:  By square footage?

MR. RESCH:  With the original facility we had to get a special exception for parking reduction because the size of the building.  

MS DORSEY:  Oh, yes.

MR. PRICE:  Under the old Code there was a minimum but there was not a maximum.

MS. DORSEY:  Right.

MR.  BRANHAM:  So we took it away from you, now you want it back?

MR. RESCH:  Now we want it back basically.

MS. DORSEY:  But they didn’t ask for that, right?  That was – because it says no record of previous special exception or variance.

MR. PRICE:  I didn’t see one at that time but there was one.  I can stand, be stand -

MS. PERKINS:  So it was -

MR. PRICE:  I stand corrected.  

MS. PERKINS:  - your [inaudible] and not you, per se.

MR. RESCH:  I’m sorry.

MS. PERKINS:  It was just a decision based upon the number of employees; is that the reason why you didn’t build?

MR. RESCH:  Yes.  At the time.  

MS. DORSEY:  Did you ever ask for a variance?

MR. RESCH:  Well I thought we had asked for a special exception based on the square footage but if Geo didn’t find it maybe it wasn’t.

MR. PRICE:  Sorry.

MS. DORSEY:  Alright.

CHAIRMAN BROWN:  If it wasn’t put in properly.

MR. RESCH:  Typically with all industrial buildings we have to ask for a special exception or we had to ask for a special exception in the past.

CHAIRMAN BROWN:  Probably economically driven you don’t put down asphalt and pay for it if you’re not going to use it.

MR. RESCH:  Right.

MS. DORSEY:  Okay.

MS. PERKINS:  How has the number of employees you’ve had increased since the time?

MR. RESCH:  I might ask the plant manager, Todd.

TESTIMONY OF TODD HENRY:

MR. HENRY:  Good afternoon.  My name’s Todd Henry, I’m the plant manager for Modine Manufacturing.  Since the plant opened in 1996, we originally started with I believe 89 employees.  And since that time we’ve grown to up over 207 employees total.  In the last year and a half we’ve increased our manpower by 45% so we’ve grown quite a bit in the last year.  This – you’re exactly right.  When we originally built the building it was a financial decision.  We didn’t have the number of employees necessary for the 191 slots.  Now we do and we’re asking for this expansion.  Also at this time as he pointed out we’re short about 39 slots but we do anticipate future business and since we’re going to go ahead and make the expansion now we decided to go ahead and add up to what our original plan was at the 191 and that’s why we’re asking for the variance.  

MS DORSEY:  Since –

CHAIRMAN BROWN:  I’m sorry.

MS. DORSEY:  The wisdom of the new ordinance is to prevent or – supposed wisdom is to prevent unnecessary parking lots and then if it becomes necessary then the applicant asks for this, for a variance so that they can add parking as needed rather than to just completely - 

MR. PRICE:  I would say in this case, yes.  

MS. DORSEY:  Okay.

CHAIRMAN BROWN:  Any additional questions?

MS. PERKINS:  Well, yeah, I have one because what I’m reading here in Staff discussion it says that you’re doing it because of the overlapping shifts as opposed to you’re having to need it because of the increase of the number of employees.  I’m asking.  I’m reading information that is before me and then I’m asking you.

MR. HENRY:  The reason, yes, the reason right now is the shift overlap.  The way we run our operation, the machines run 24 hours a day and we’ve chosen since we are running three full shifts we need to have the employees onsite and able to run the equipment so it doesn’t stop.  And to do that there has to be an overlap and that’s where we run into a problem with too many cars in the parking lot and not enough spaces.  So part of the reason is yes, the way we run our business and that’s to keep the machines running.  So as he pointed out, right now our salaried staff is parking in the grass to leave enough spaces open for our hourly employees to come and go because the main overlap is between first and second shift.  

CHAIRMAN BROWN:  Any additional questions for Mr. Henry or Mr. Resch?  Alright, gentlemen, thank you.

MR. HENRY:  Thank you.

CHAIRMAN BROWN:  We have two other individuals signed up.  Did y’all wish to speak or are you just here for moral support or?  They were Mr. Mashik(?) and a Mr. – it looks like Galli(?). 

AUDIENCE MEMBER:  We’re just here for moral support.

CHAIRMAN BROWN:  Okay.  No other questions from the Board the Chair will entertain discussion.  No discussion?  The Chair will entertain a motion.  

MR. BRANCH:  Mr. Chairman, I make a motion to approve case number 05-93 as stated.

CHAIRMAN BROWN:  Mr. Branch just wanted to be the first one to get to make a motion to increase parking.  [Laughter] Alright.  We have a motion; is there a second?

MR. BRANHAM:  Second.

CHAIRMAN BROWN:  It’s been moved and seconded that case 5-93 V be approved.  All those in favor indicate by raising their hand.  Opposed?  

[Approved:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

CHAIRMAN BROWN:  Sir, you have your request.  Mr. Price will be in touch with you.  Next case, Mr. Price.

CASE 05-94 SE:

MR. PRICE:  Okay.  The next item is case 05-94.  It’s a special exception.  The applicant is requesting the Board of Zoning Appeals to grant a special exception to permit the construction of a communication tower in an RU zoned district.  The applicant is William Howard.  The location is 510 Garden Stuart Road.  Once again the zoning is rural.  The parcel size is a 400 plus acre tract.  Currently it’s vacant.  The property is predominantly heavily wooded.  There’s a commercial structure – I’m sorry.  That should not be there.  I apologize.  The applicant proposes to erect a 300 self support communications tower within a 10,000 square foot leased area.  And 80 x 80 area will be fenced.  Once again, the surrounding properties are zoned rural and there are a couple of residential uses, as you can see east of the site, right over here and also right across adjacent to the site right there.  

CHAIRMAN BROWN:  Mr. William Howard.  

TESTIMONY OF WILLIAM HOWARD:

MR. HOWARD:  Good afternoon, Mr. Chairman and Members of the Board.  My name is William Howard.  I’m a development agent for Alltel Communications.  Joining me here this afternoon is Ms. Leslie Goy(?).  She’s a site acquisition specialist with Alltel engineering at their regional headquarters in Charlotte, North Carolina.  It is a pleasure to be back here.  We were here before you in June of this year with the first half of Alltel’s Richland County build out plans for 2005 and we’re here today with the second half involving expansion and improvement along the Highway 601 corridor.  The reason we’re requesting the special exception here today is because at present our wireless communications basically focus on the Highway 76 corridor.  When I was here before you in June we were concentrating on the Highway 601 corridor north, Highway 76 [inaudible] area.  What we’re trying to accomplish now is the same kind of coverage improvements along the southern portion of Highway 601.  As is explained in our application we certainly prefer to co-locate whenever and wherever we can.  In this instance however the nearest telecommunication towers are already in use by Alltel communications.  They’re either proprietary or they’re co-locations on other towers.  The nearest tower in this instance is approximately four miles away.  It’s owned by American Tower Corporation and Alltel is co-located at the top elevation on that tower.  We don’t have any alternatives but a new ground build.  With the proposal that we have here before you today you take this coverage along Highway 76 with the Highway 601 site which you approved in June [inaudible] the northern portion of the Highway 601 corridor.  The site over here before you on today we’re extending south on Highway 76.  An area [inaudible] is this one right here.  An isolation tower that we’re discussing today will cover approximately a six and a half square mile area along the Highway 601 corridor.  Again in combination with the existing facilities, the facility which you approved earlier this year have essentially seamless wireless coverage along the Highway 601 corridor north and south of 76.  I’m not here to talk about the entire 440 acre tract of land.  We have a very small portion of that that we’ve leased from the landowner.  I thought you could see this but it’s up in the very far northeast corner.  It adjoins but we are not immediately adjacent to Highway 601.  We are taking essentially this tract of land and we are located [inaudible] lease area not off of Highway 601 but off of Garden Stuart Road.  The reasons for that are a couple.  We’re trying to take advantage of the vegetation that already lies on the site as Mr. Price has indicated.  It also keeps the vehicular traffic for our facility off of Highway 601, and it prevents anybody from having a line of site into the tower, into the compound.  Within our lease area as you can see from that picture and this aerial view down here, the entire area is presently undeveloped.  It’s characterized by a large, mature vegetation.  The only thing that will change about that is we will be cutting a 20’ wide access road to get out to the tower site from Garden Stuart Road.  We will be cutting out the area required for an 80 x 80 foot compound.  The compound and tower in combination will no only accommodate Alltel, they’re both designed and engineered to accommodate four additional carriers as they move into this area and improve their own wireless communications.  So if this is permitted, this will accommodate Alltel and four others for a total of five carriers; thus essentially eliminating the need for new towers in this area for the foreseeable future.  Even with the existing vegetation that we have onsite we will be planting, as required by your Code, to supplement it with a 10’ wide landscape buffer that will further screen the facilities and the improvements.  To give you an idea of the site that we’re looking at right here, this is looking east towards Highway 601 from what will be the entrance to our access road.  This site is looking west farther along Garden Stuart Road and this site right here, this picture right here is the point at which we will continue the cutoff into the woods.  And you can see the vegetation that’s already onsite there.  We filed an application with the Planning Department that responds to each of the development standards in Section 26-152.  I don’t intend to take the time here to repeat all those standards but I think that you will find that we have met, if not exceeded, each one of them.  We’ve also included the necessary commitments by Alltel Communication that they will, of course, make this available for other carriers as they move into this area.  The tower will be removed as required by the Code if it ever ceases to be used for its intended purposes.  That removal provision is something that’s required by our lease with Mrs. Reeves, in any event.  Rather than go through more of those details I would simply incorporate into the Record for you today our application and would simply conclude by saying that in combination with what we asked for and you provided to us before we will be able to accomplish and provide to your residents and your businesses good thorough, seamless communications along the Highway 601 corridor.  With that I will close my formal remarks and, of course, be happy to answer any questions that you have.

CHAIRMAN BROWN:  Questions for Mr. Howard?

MR. TOLBERT:  How are we to know that you met all the qualifications that are required for you to meet to put your tower up here?

MR. HOWARD:  That’s the purpose of the application that we filed with the Planning Department.  We’ve gone through each one of the sections.  The development standards in Sections 26-152; they deal with setbacks; they deal with co-location; they deal with the alternative sites analysis.  The commitments that are required from the carrier both in terms of how it will be maintained, co-location spaces being made available and removal at the end of - when it ceases to be used.

MR. TOLBERT:  I didn’t see one; is there one in there for the FCC?

MR. HOWARD:  Our FCC license was a part of the binder application that was filed with the Planning Department.  

MR. PRICE:  Yes, sir.  That’s under the special exception requirements.  I’m on the 26-152(d)(24)(e).  

MR. TOLBERT:  Okay.  I didn’t see it.  I must have overlooked it.  

MR. HOWARD:  Alltel’s FCC license for South Carolina is included as Exhibit number 3 in the application binder that was filed with the Department.  

CHAIRMAN BROWN:  Additional questions for Mr. Howard?  Ms. Goy(?) did you wish to add anything?

MS. GOY(?):  No, sir.

CHAIRMAN BROWN:  Alright.  We have one person signed up in opposition.  Evelyn Bush.  When she’s finished her testimony you’ll be permitted to rebut any matter she brings up in her testimony.

TESTIMONY OF EVELYN BUSH:

MS. BUSH:  Mr. Chairman, Members of the Zoning Appeals Board.  My name’s Evelyn Bush, 7309 Venus Road and I’m here again but I want to start off by saying I heard less today than I have heard other times.  I couldn’t hear anything Geo said.  When Mr. Howard was up the first time I heard very little of what he said.  I could see nothing of his pointing here but I’m here on my same general principles and that is that I don’t believe that the public is properly taken care of by the federal 1996 law saying that health and safety – I think it’s safety - right now I don’t know.  That this cannot be taken into consideration when you consider these and it seems to me that everywhere I look we’re going to have wall-to-wall communication towers and that people might say that we need them now more than ever but one of the things that – this was for Cingular so it might not be but - I’m complaining about generally a communication towers and in the paper on the 29th of July, Cingular was - it said here planned to build 13 new towers and add equipment to two existing structures in Richland County.  What are we going to have when this ends up?  Who looks at the total of this?  Who is – I know I’m wasting my breath.  But I still want somebody to say that I hope somebody is looking out for the poor ordinary people in South Carolina who will be the ones who are affected.  And we’ve seen from what’s happened down in New Orleans.  It’s more than enough blame to go around for everybody but we need to think about the people, the ordinary people.  Thank you.

CHAIRMAN BROWN:  Any questions for Mrs. Bush?  Alright.  Thank you, ma’am.  Mr. Howard, if you have any rebuttal will you please present it.

MR. HOWARD:  Very briefly.  With respect to the 1996 Telecommunications Act that essentially federalized the question of health and safety from these kinds of facilities and without going into an extended analysis of that, the reason that they federalized that was so the national carriers like Alltel Communications is not subject to tens of thousands or hundreds of thousands of separate distinct standards that would frustrate, if not eliminate, the purpose of getting nationwide wireless telecommunications.  I know you all understand that that is something that’s not embraced by your Code.  It’s something that’s a matter of federal law.  It can’t be embraced by the Code.  More to the point, however, it has been shown and it has been definitively shown that anyone standing at the base of these towers, you suffer less electromagnetic frequency than you do standing here before these fluorescent lights, than you do sitting before a computer screen, than you do sitting in front of the television screen.  There is no health effect; there is no threat to anybody on the ground.  The reason the compounds are enclosed, the reason the compounds are secured is because the only ones that have any risk are the ones that are 300’ up there in the air working on the panel antennas and that I suggest to you is why it is a federal crime for somebody to be tampering with these facilities.  But with respect to the public here in Richland County, South Carolina no business that I know of and certainly none of the carriers that I’ve been involved with for a number of years spend this money needlessly or without reason.  We’re here because the demand is here.  Nationwide the minutes of use for these facilities are growing on an average of 30% every single year.  We’ve seen a C change in use from the urban cores out into the rural residential districts because of the universal availability of free night and weekend minutes.  Nationwide this year they’re estimating that 41% of the minutes from a residential call will be made using wireless devices.  Why?  Because it’s dependable, because it’s less expensive and because it’s 24/7 and people are relying on them in lieu of the residential phones, the landline phones that they’ve typically had.  We’re happy to provide those services.  We’re doing it in response to demands from this demographic area right here and that is why there is a public need for this and that is why it is in the public interest for this special exception to be granted.

CHAIRMAN BROWN:  Questions for Mr. Howard?  Thank you, sir.  That concludes the testimony.  The Chair will entertain any discussion.  Hearing none, the Chair will entertain a motion.

MR. BRANHAM:  Mr. Chairman, I’d like to make a motion that special exception 05-94 be approved as stated today.

CHAIRMAN BROWN:  Is there a second?

MR. BRANCH.  Second.

CHAIRMAN BROWN:  It’s been moved and seconded that case 05-94 SE be approved.  All those in favor of the motion signify by raising their hand.  Opposed?  

[Approved:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

CHAIRMAN BROWN:  Mr. Howard, you have your request.  Mr. Price will be in touch with you.  

MR. HOWARD:  Thank you all.

CHAIRMAN BROWN:  That concludes the cases for this agenda.  Next item on the agenda is approval of the August minutes.

MS. DORSEY:  Mr. Chair, can I ask for – that we go into executive session?  

CHAIRMAN BROWN:  Is there a motion to go into executive session?  

MR. TOBERT:  Second.  Did she make a motion?

MS. DORSEY:  Yes.

MR. TOLBERT:  So moved.

MS. DORSEY:  I made that.

MR. TOLBERT:  Second.

CHAIRMAN BROWN:  Seconded.  All in favor?  

[Approved:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

CHAIRMAN BROWN:  Alright. 

[Executive Session]
CHAIRMAN BROWN:  Is there a motion to go back into open session?

MR. BRANHAM:  So moved.

CHAIRMAN BROWN:  Is there a second?

MR. BRANHAM:  Second.

[Approved:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

CHAIRMAN BROWN:  All in favor?  Alright.  A question has arisen regarding the completeness of the minutes and whether a matter that was discussed last month pertaining to the impact of the new and old rules on existing and subsequent cases is reflected in the minutes or not.  The Chair will entertain a motion to withhold approval of the August minutes pending a review by the reporter to see if any material pertaining to that discussion took place last month or if we’re guilty of a faulty memory.  But in any event since there is a question as to the completeness of the minutes I’ll entertain a motion to ask the reporter to review the tapes and make sure that the minutes are indeed verbatim.  Is there such a motion?

MR. TOLBERT:  So moved.

CHAIRMAN BROWN:  And a second.

MS. DORSEY:  Second.

CHAIRMAN BROWN:  All in favor?  

[Approved:  Branch, Branham, Dorsey, Brown, Tolbert, Perkins; Absent:  Young]

CHAIRMAN BROWN:  Unanimous motion.  If you would do that please for us.  Anything further to come before the Board at this time?  Mr. Price?

MR. PRICE:  No, sir – well the only – as you notice Mr. Young is not here.  I did receive a letter from him stating –

CHAIRMAN BROWN:  From who?

MR. PRICE:  Mr. Young, Preston.  

MR. TOLBERT:  Can’t hear you.

MR. PRICE:  Preston Young is not here.  I received a letter from him stating that he would have to resign from the Board.  He was appointed to another position.  So currently we are at six.

CHAIRMAN BROWN:  Okay.  Alright.  Thank you.  Anything further?  Hearing nothing the meeting is adjourned.  

[Adjourned at 2:02 p.m.]
